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MEMORANDUM OPINION

THEMATTER before the Court in this adversary proceeding arises fromthe Complant Objecting
to Discharge filed by the Plaintiff, againgt the Debtors and Defendants, William E. Hamilton and Nancy S.
Hamilton (“ Defendants’). The Plaintiff seeksadenia of the discharge for the specific debts the Defendants
owe the Plaintiff under 11 U.S.C. § 523(a)(4) . The Paintiff aso seeksadenid of the generd discharge of
dl debtsowed by the Defendantsunder 11 U.S.C. § 727(8)(2), (4) and (5). The Defendantsduly answered
the Complaint and requested costs and attorneys fees.

Upon testimony of the Defendants; upon testimony of the principa of the Plaintiff; upon testimony
of other relevant witnesses, uponthe entirerecord inthis case; and for the reasons set forthbelow, the Court
finds in favor of the Defendants. By virtue of 28 U.S.C. § 157(b)(2)(1) thisis a core proceeding. The



folloning congtitutes the Court’s Findings of Fact and Conclusions of Law pursuant to Federad Rule of

Bankruptcy Procedure 7052.

FINDINGS OF FACT

Defendantsand the Flantiff entered into a Lease and Security Agreement pertaining to the Harbor
Hill Marina (“the Marind’) in Cdloway County, Kentucky, on December 31, 1992. The Agreement
provided that Defendants would lease the real estate and persona property used in the operation of the
Marina. That Agreement was superseded by a second similar Security and Lease Agreement (“the
Agreement”) signed January 31, 2001. A U.C.C. Financing Statement and a copy of the Agreement was
filed inthe Office of the Kentucky Secretary of State. According to the Agreement, Defendantswereto pay
the Plantiff $3000 per monthand be responsible for taxes, insurance and maintenance, and Defendantsgave
the Plaintiff a security interest in the inventory and persond property used in operation of the business.

On February 19, 2002, the Plaintiff provided a Notice of Acceleration and Default to the
Defendants, and onMarch9, 2002, the Defendants voluntarily turned over possession of theleased premises
to the Paintiff. On July 23, 2002, the Defendants filed a voluntary Chapter 7 bankruptcy petition. The
Defendantslisted the Rantiff asanunsecured creditor onther bankruptcy petitioninthe amount of $51,000.
The Fantiff dleged inits Complaint Objecting to Discharge inter alia that whenthe Defendantsturned over
possession of the Marinaal the inventory and shop equipment of value had been removed; that junk and
environmenta contaminantsthat would devaue the property wereleft behind; and, that the building was not
properly maintained and was damaged. The Plaintiff dso aleged that the Defendants did not report dl of
their assets on their bankruptcy petition, particularly a houseboat of substantial value and a golf cart.

The Court issued its Trid Order on March 11, 2003. In light of the specific alegations by the
Pantiff that the Defendants had hidden or not reported assets, the Order specificaly directed the Trustee
assgned inthis case, Deborah Smon, to file any complaint under 11 U.S.C. § 727 by March 31, 2003. The
Trustee, however, did not file any complaint related to these daims. The Court held atrial on December 16,
2003, at which the Court heard testimony fromnine withesses and received photographic and documentary
evidence. Theevidencefocused onwhether the Defendantsremoved va uableinventory inwhich the Plaintiff
had a security interest, and whether the Defendants concealed the houseboat and golf cart as assetsinthar
bankruptcy estate.



Asto the inventory, Mr. Goodwin, the principa of the Plaintiff, testified that there were many items
inthe inventory at the Marina when he served notice of default onthe Defendants, but that theseitems were
missing when the Defendants turned over possession. Referring to the list of personal property attached to
the Security Agreement, Mr. Goodwin identified severd items that were not missng from the list when he
retook possesson. Mr. Goodwin testified that the remaining items on the list were missng or “completely
destroyed.” ThePaintiff introduced aphotograph of atarp covered trailer as evidence of inventory that was
wrongly removed; however, Mr. Goodwin could not pogtively identify any of the itemsin the photograph.

Each of the Defendants tedtified that the trailer of items was actudly persond junk and not the
inventory referenced inthe Security Agreement. They aso testified that the various itemsin the photograph
had been placed on a barge that subsequently sank. Mrs. Hamilton specificaly testified that she and her
husband had reviewed the list of items in the Security Agreement before they turned over possessonof the
premises, and that they made sure that those assets were Hill there.  As to the golf cart, the Plaintiff
introduced a photograph that purported to be an imege of a golf cart that the Defendants had not listed
among their assats in their bankruptcy petition. The Plaintiff offered no supporting testimony other than that
the Defendants had been seen driving a golf cart near their residence after they relinquished possession of
the Harbor Hill premises. The Defendants both testified that they had owned agolf cart a onetime, but that
it was stolenpre-petition. They aso tedtified that their daughter owned a second smilar golf cart, whichthey
had used at their residence. Their daughter, AlishaBillingdey, tedtified that she had owned agolf cart e this
time and that her parents had accessto it.

Withregard to the houseboat, a Chris Craft cruiser named Feeling Blue, the Plaintiff introducedinto
evidence the U.S. Coast Guard Abgtract of Title dated February 21, 2003, that shows the Defendants as
ownersof the vessd. The Defendants, however, introduced evidence of a Bill of Sde transferring the vessel
Feeling Blue from the Defendants to therr daughter Alisha Billingdey, on April 10, 2001. Mr. Hamilton
tedtified that in his experience of buying and sdling boats it was common for the buyer to wait for sometime
before changing the Abstract of Title. Ms. Billingdey testified that she had owned the boat, was in the
process of sdling it, and was currently recaiving paymentsforit.  The Plaintiff dso presented the testimony
of Bob Choate, who testified that Mr. Hamilton had offered to sdll the boat in February or March of 2002,
but could not verify whether Mr. Hamilton was sdlling the boat for his daughter or himsdf.  Another witness
for the Plantiff, Thomas S. Brown, testified that he had purchased the boat fromthe daughter and had been



making monthly payments to her since October 2003.

CONCLUSIONSOF LAW

Intheinitid Complaint and in the Trid Brief, the Plaintiff did not specify under which provisons of
11 U.S.C. 88 523 and 727 that it would pursueitscdlams. The Court ordered the partiesto file Post-Tria
Briefs specificaly tying the evidence into the various code provisions that the parties were relying upon. In
its Post-Trial Brief, the Plaintiff argued that the Defendants should be denied a discharge pursuant to 11
U.S.C. 8§ 523(a)(4) and/or the Defendants should be denied a discharge pursuant to 11 U.S.C. 88
727(8)(2), (4), or (5). On any objection to discharge, the burden of proof lies with the objecting party.
Fed.R.Bankr.P. 4005.

l.

Exceptions to discharge under the Bankruptcy Code are to be drictly construed in favor of the
debtor. Inre Rembert 141 F.3d 277, 281 (6th Cir. 1998). See also Gleason v. Thaw, 236 U.S. 558,
35 S.Ct. 287 (1915). The preponderance of the evidence standard applies to al exceptions fromdischarge
under 11 U.S.C. 8 523. Grogan v. Garner, 498 U.S. 279, 287, 11 S.Ct. 654, 660 (1991). In §
523(8)(4), the Code ligs three didtinct acts of malfeasance that can create an exception to discharge,
induding“fraud or defd cationwhile acting inafiduciary capacity, embezzlement, or larceny.” 11U.S.C. 523
(8(4). Nondischargesbility clamsunder § 523(8)(4) must be examined with specid care. InreGraziano,
35 B.R. 589, 593 (Bankr. E.D. N.Y. 1983). Although the Plantiff did not make an argument tying its
evidence to one of these pedific acts, the Court will consider each theory as it could be gpplied to the
evidence that was presented.

To withhold a debt from discharge for “fraud or defa cationwhile acting inafiduciary capacity,” the
Court must find that an express or technical trust existed between the parties. Brady v. McAllister (Inre
Brady), 101 F. 3d 1165, 1173 (6th Cir. 1996). The term fiduciary under section 523(a)(4) “does not
extend to implied trusts, which are imposed on transactions by operation of law as a matter of equity.” 1d.
(quoting Ridenv. Sigler (Inre Sgler) 196 B.R. 762, 764 (Bankr. W.D. Ky. 1996)). Inthe present case,
the Plantiff failed to present any evidence of an “express or technicd” fidudiary rdaionship between the
Defendantsand the Flaintiff, and the Court cannot imply that the Security Agreement betweenthe Defendants
and the Plaintiff crested such ardationship. The Plantiff’s dlaim fails under this theory.



The term “fiduciary capacity,” however, does not modify the words “embezzlement” or “larceny.”
In re James, 42 B.R. 265, 267 (Bankr. W.D. Ky. 1984). The Court need not find afiduciary relaionship
existed to hold the debt nondischargeable on the grounds of embezzlement or larceny. Id. To succeed on
atheory of embezzlement, the Flaintiff must prove that “(a) the Debtor|s] appropriated fundsfor [their] own
benefit, and (b) [they] did sowithfraudulent intent or deceit. Boththe intent and the actua misappropriation
necessary to prove embezzlement may be shown by circumgtantia evidence” 1d. To succeed on atheory
of larceny, the Plantiff must show that the Defendants have “wrongfully and with fraudulent intent taken
property fromitsowner.” In re Rose, 934 F.2d 901, 903 (7th Cir. 1991).

The Rantiff aleged that when the Defendants turned over possession of the Marina property, they
misappropriated persond property that belonged to the Plaintiff. In In re Thompson, the reviewing court
looked for factua findings of (1) what property was entrusted to the Debtor; and (2) what property was
appropriated and how it was misused. Thompson 262 B.R. 407, 411 (B.A..P. 6th Cir. 2001). ThisCourt
will follow thet andyss

The Rantiff provided a lig of persona property inventory that was attached to the Security
Agreement thus showing which property was origindly entrusted to the Defendants. Mr. Goodwinidentified
the items that were on the premises when he retook possesson. Heaso identified a photograph of a tarp-
covered traller that he assumed to have contained items of the missing persond property. The Defendants,
however, both testified that the trailer contained persona items that belonged to them and not the business
of the Marina. Other than these sdlf-serving statements made by the respective parties, no evidence was
introduced to show that the Defendants actually and with fraudulent intent misappropriated the persona
property of the Plaintiff. The Court questions Mr. Goodwin's credibility in speculating, without any
supporting evidence, that items of personal property such as a set of floating mooring dipsfor 12 boatswith
two wakways, or afloating fuel dock, vaued at $12,000 and $8,500 respectively, were carted off by the
Defendants. The Flantiff did not present even circumdtantia evidencethat the Defendants actualy and with
fraudulent intent, misappropriat ed these items. Therefore, The Plaintiff’s clam under the theories of
embezzlement or larceny fails.

.

The Rantiff has also claimed that the Defendants should be denied a generd discharge pursuant to

11 U.S.C. 88 727(a)(2), (4), and (5). The Plaintiff must prove each of the dementsof a § 727 violaion



by a preponderance of the evidence. In re Keeney, 227 F.3d 679, 683 (6th Cir. 2000). The Bankruptcy
Code should be congtrued liberdly in favor of the debtor. 1d.

A.
11 U.S.C. 8§ 727(3)(2)(A) and (B) provide:

(@ The court shdl grant adischarge, unless—
[1(2) the debtor, with intent to hinder, delay or defraud acreditor or anofficer of the estate
charged with the custody of property under thistitle, hastransferred, removed, destroyed,
mutilated, or concealed, or has permitted to be transferred, removed, destroyed, mutilated,
or concesled-
(A) property of the debtor, within one year before the date of the filing of the
petition; or
(B) property of the estate, after the date of the filing of the petition;
To be successful onadamunder subsectiona(2)(A), the Plantiff must prove two distinct dements:
“(1) a dispogtion of property, such as concedment, and (2) a‘subjective’ intent on the debtor’s part to
hinder, delay or defraud a creditor through the act of disposing of the property.” Keeney at 683 (quoting
Hughes v. Lawson (In re Lawson), 122 F.3d 1237, 1240 (9th Cir.1997)). Both the act of digpostion
(transfer, removd, destruction, mutilation, or concealment) and the intent (to hinder, delay or defraud the
creditor) must have occurred within one year prior to when the bankruptcy petition was filed. Keeney at
684. Under the ' continuing concealment’ doctrine, however, “atrander made and recorded more than one
year prior to filing may serve as evidence of the requisite act of concea ment where thedebtor retainsa secret
benefit of ownership in the transferred property within one year prior to filing.” Keeney at 684 (quoting
Hughes, 122 F.3d at 1240).
The Rantiff has two claims that could be made pursuant to subsection 727(a)(2)(A).! Firg, The
Plantiff claimed that certain items of personal property had been misappropriated. Thisdam fails under
subsection (a)(2)(A), however, for the same reasons that this daim falled under § 523(a)(4). Actud or
“extrindc” evidence of intent is required to prove a fraud dam under subsection 727(a)(2)(A). Marine
Midland Business Loans, Inc. v. Carey (In re Carey) 938 F.2d 1073, 1077 (10th Cir. 1991). Some

courts look to circumstantial evidence or make inferences drawn from a course of conduct to find intent.

1 Again, the Court notes that despite specific ingtructions, the Plaintiff failed to tie the evidence
to the supporting sections of the code or any case law authority.



Secegenerally Inre Carey 938 F.2d at 1077. In the case sub judice, however, the Plantiff hasfaled to
provide evencircumgtantia evidence fromwhichthis Court could infer intent uponthe part of the Defendants
to hinder, delay or defraud the creditors. Therefore, the Plaintiff’s claim related to the personal property
pursuant to 8 727(a)(2)(A) must fail.  The Plantiff’s dam related to the houseboat also fails under §
727(8)(2)(A). The Paintiff daims the Defendants improperly transferred the houseboat to their daughter.
Althoughthissale occurred morethanone year prior to the filing of the bankruptcy petition, thetransfer could
dill be a violaion of § 727(a)(2)(A) under the doctrine of ‘continuing concealment,’if the Defendants
continued to enjoy the benefit of the houseboat during thistime. The facts, however, do not bear this out.
The Defendants daughter, Alisha Billingdey, testified that the houseboat had been given to her in April of
2001 to induce her and her husband to move to Kentucky and help her parents run the Marina. She dso
tetified that she and her husband used the boat on the lake. The Court found Ms. Billingdey to be most
sncereand credible. The Plaintiff produced no evidence that the Defendants continued to enjoy any benefit
of the houseboat after the transfer, and therefore, the Plantiff’ sclam fals under the doctrine of * continuing
concealment.’

Findly, the Plaintiff does not have aclam related to 8 727(a)(2)(B) because it has not aleged that
the Defendantsimproperly disposed of any property after their bankruptcy petition wasfiled. Therefore §
727(3)(2)(B) does not apply to any of the factsin this case.

B.
11 U.S.C. § 727(a)(4) provides that a discharge will be denied if:
[1(4) the debtor knowingly and fraudulently, in or in conjunction with the case-
(A) made afadse oath or account;
(B) presented or used afdse clam;
(C) gave, offered, received or attempted to obtain money, property, or advantage,
or apromise of money, property, or advantage, for acting or forbearing to act; or
(D) withheld from an officer of the estate entitled to possession under thistitle, any
recorded information, induding books, documents, records and papers, relating to
the debtor’ s property or financid affairs;

A discharge is a privilege, not a right, granted to the honest but unfortunate debtor. In re

Farnsworth, 283 B.R. 503, 507 (Bankr.W.D. Tn. 2002) . Ful disclosureisthe cornerstone and capstone

of any bankruptcy case and isnecessary for the successful adminigrationof a bankruptcy estate. Congress



embodied this precept insection 727(a)(4)(A), the purpose of which is “to insure that adequate information
isavalable to thoseinterested inthe adminigtrationof the bankruptcy estate without the need of examination
or investigation to determine whether the information provided istrue.” In re Dubrowsky, 244 B.R. 560,
572 (E.D. N.Y. 2000).

To succeed onaclam under subsection (8)(4)(A), the Plaintiff must prove thet: (1) the Defendants
made afase satement under oath; (2) the statement was fase; (3) the Defendants knew the statement was
fdse (4) the Defendants made the statement with fraudulent intent; and (5) the statement related materidly
to the bankruptcy case. Inre Keeney, 227 F.3d at 685. Whether a debtor has a made a fase oath under
section727(a)(4)(A) isaquestionof fact. 1d. See also Fed.R.Bankr.P 8013. As under subsection(a)(2),
the Court may look to circumstantial evidence or make inferences drawn from a course of conduct to find
intent. 1d.

The Rantiff has made two adlegaions of afdse oath onthe part of the Defendants. Firg, the Plaintiff
dleges that Mrs. Hamilton perjured hersdf either during the examination pursuant to Rule 2004 of the
Federa Rules of Bankruptcy Procedure (2004 Exam”) or during the tria, because of her conflicting
gatementsasto the vaue of the inventory. During the 2004 Exam, Mrs. Hamilton testified that she believed
the inventory used at the Maina to be worth approximately $20,000. ThePlaintiff pointsto the Defendants
bankruptcy petitionidentifying aloss of inventory vaued at $10,000, whichwasl ocated onabarge that sank.
Thisdlegation, however, begs the questionof who owned the inventory that sank onthe barge. The Plaintiff
has failed to prove that the Defendants removed or otherwise deprived the Plaintiff of its property and has
offered no evidence that the property that sank on the barge did not belong to the Defendants. Mrs.
Hamiltontestified that the personal property on the barge belonged to her and her husband. Therefore, she
isproviding vaue esimates on two different groups of persona property and not conflicting statements as
to the same property.

The Plantiff has aso adleged that the Defendants made afase atement during their 2004 Exam
concerning the golf cart. In their 2004 Exam, the Defendants both stated that they had owned a golf cart a
the Marina; that they had removed it when they rdinquished possession of the premises; and that it was
subsequently stolenbefore they filed their bankruptcy petition. The Plaintiff presented the testimony of Joey
and Chanda Scott at trid, who tegtified that the Defendants had been seen driving a golf cart at the
Defendant’ s residence some time after the bankruptcy petition wasfiled. The Plaintiff submitsthisas proof



that the Defendants made afdse satement onthear bankruptcy petitionbecause they did not report the golf
cart as an asset.

At trid the Defendants testified that they used more than one golf cart a the Marina, one of which
bel onged to their daughter, Alisha Billingdey. They aso testified that their golf cart had been stolenbut they
had continued to use the one belonging to Mrs. Billingdey at ther residence until it was sold. Ms Billingdey
testified, that she had owned a golf cart, which she had brought when her family moved to Kentucky.
Furthermore, neither Joey or Chanda Scott could identify whichgalf cart they had seenthe Defendantsusng
at their residence. Perhaps the Defendants could have clarified these facts during the 2004 Exam as the
Fantiff suggests, however, even under such circumstances, “a debtor is entitled to discharge if false
information isthe result of mistake or inadvertence.” See Keeney 227 F.3d at 683, citing Gillickson v.
Brown (Inre Brown), 108 F.3d 1290, 1294 (10th Cir. 1997). The Paintiff has provided no circumstantia
evidence from which this Court could infer anactual false oath or account by the Defendants or an intent to
defraud. Therefore, the Plaintiff's daims under 11 U.S.C. § 727 (8)(4)(A) fail. Findly, the Plaintiff has
neither aleged facts nor presented any evidence that would give rise to a clam under subsections
a(4)(B),(C), or (D), and the Court will not consider those subsections here.

C.

11 U.S.C. 727(a)(5) providesthat discharge will be denied if:

(5) the debtor hasfailed to explain satisfactorily, before determination of a denid discharge
under this paragraph, any loss of assets or deficency of assets to meet the Defendants
ligbilities

The party objecting to a debtor’s discharge has the initid burden of proof to identify the assets in
question by appropriate dlegations in the complaint and to show the debtor possessed the assets &t one
time? Olson v. Potter (In re Potter), 88 B.R. 843, 849 (Bankr. N.D. 11I. 1988). The burdenthen shifts
to the debtor to ‘ satidfactorily’ explainthelossof assets. Farmers National Bank v. Yokely (Inre Yokely)
61 B.R. 198, 200 (Bankr, W.D. Ky. 1986). Unlike some other exceptions to discharge, subsection
727(a)(5) does not have anintent dement inthe burden of proof. First Bank of New York v. Bodenstein,
(Inre Bodenstein) 168 B.R. 23, 33 (Bankr. E.D.N.Y. 1994).

2 Mere dlegations of afailureto explain aloss or deficiency of assets would not make aprima
faciecase. SeelnreMartin, 698 F.2d 883, 886 (7th Cir. 1983).



What condtitutes a ‘satisfactory’ explanation is|eft to the discretion of the Court. Potter 88 B.R.
at 849, citing In re Baum, 359 F.2d 811 (7th Cir. 1966). Seealso Bodenstien 168 B.R. at 33. “Section
727(a)(5) does not require that the explanation itself be meritorious, or that the lossor other digposition of
assets be proper; it only requiresthat the explanationsatisfactorily account for the digposition.” Bodenstein
at 33.

ThePantiff’ sdamthat the Defendants misappropriated inventoryfails becausethe Courtissatisfied
with the Defendants explanation as to the digpogition of that inventory. Therefore, the Plaintiff failled to
establish a prima fadie case as to this dam. The Paintiff claimed that the Defendants failed to report the
houseboat among their assets on the bankruptcy petition. The Court, however, finds the testimony of Alisha
Billingdey to beacredible rebuttal of the Plaintiff’ sassertion. The Plaintiff dso cdlaimed that the Defendants
faledto report agalf cart anong their assets. The Plaintiff provided evidence that the Defendantswere seen
usngagolf cart at their residence, after filingtheir bankruptcy petition. The Plantiff did not provide sufficient
evidence, however, that would show that the galf cart seenpost-petitionwas the same one seen pre-petition.

While of limited evidentiary vaue, the Court ordered the Chapter 7 Trustee assigned to this case to
investigatethe alegations that assets had been conceal ed; however, the Trustee was apparently satisfiedwith
the Defendants explanaion as she filed no complaint.3 The Court, having heard al of the evidence
presented at trid and conddering the arguments and alegations by the Plaintiff and the Defendantsin their
briefs, isaso satisfied with the Defendants explanations. This Court finds the testimony of the Defendants
to be credible, especidly when supported by the testimony of Ms. Billingdey and Mr. Thomas. Therefore,
the Plaintiff’ s clams pursuant to § 727(g)(5) fall.

CONCLUSION
Based onthe Findings of Fact and Conclusionsof Law, this Court findsno reasonto except this debt
from discharge under 11 U.S.C. § 523, or to deny the Defendants a discharge under 11 U.S.C. § 727.
Accordingly, the Court finds for the Defendants. The facts of the case, however, do not warrant the
impodtion of costs or attorneys fees againg the Flantiff. The Raintiff did not bring frivolous dams but

3 At least one court gave some limited weight to the fact that a Trustee investigating the matter
found nocdam. InreLombardi. 263 B.R. 848, 857 (Bankr. S.D. Ohio. 2001).



amply did not present sufficient evidence for the Court to ruleinitsfavor. A separate fina judgement shdl
be entered in accordance with the foregoing and Federa Rule of Bankruptcy Procedure 9021.

Yoy

\,Tflomas H. Fulton
United States Bankruptcy Judge

Dated: March 4, 2004
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Inre
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ORDER

THISADVERSARY PROCEEDINGisbeforethe Court after the concluson of atriad on
themeritsof the cause of actionbrought by the Plantiff. Pursuant to Federal Rules of Bankruptcy Procedure
7054 and 9021 and the Court’s Memorandum Opinion entered this same date and incorporated herein by
reference,

The Court finds in favor of the Defendant.
Thisisafina and gppedable Order and there is no just reason for delay.

)y -

Dated: march 4, 2004

Yflrlomas H. Fulton
United States Bankruptcy Judge
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