UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

IN RE: )
)

Bl G RI VERS ELECTRI C CORPCRATI ON ) Case No. 96-41168(11)
)
Debt or. )

ORDER

Pursuant to the Court’s Menorandum Opi nion entered this sane
date and i ncorporated herein by reference, and the Court being
ot herwi se sufficiently advised,

It is Ordered that the Exam ner, J. Baxter Schilling, is
awarded total final conpensation of $2,638,205.00 to be paid as a
cost of adm nistration.

It is further Ordered that Big Rivers Electric Corporation
forthwith report to the Honorable J. Wendell Roberts whether it
can pay all the fees awarded and cease and desist from paying an
prof essional fees until it obtains approval from Judge Roberts.

This is a final and appeal able Order and there is no just
reason for del ay.

March 1999 wks DAVI D T. STOSBERG
Loui svill e, Kentucky JUDGE, U.S. BANKRUPTCY COURT



UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF KENTUCKY
AT LOUISVILLE

I N RE:

Bl G RI VERS ELECTRI C CORPORATI ON Case No. 96-41168(11)

N N N N

Debt or. )

MEMORANDUM OPINION

The Court addresses the fee application of the Exam ner
which "arrived” after one of the objecting parties sought recusal
of the Honorable J. Wendell Roberts who successfully oversaw this
nonstrosity of a case. Judge Roberts expressed his doubt about
the validity of the recusal notion of Rural Utility Service
(hereinafter, “the RUS"); however, he opted for recusal to avoid
t he appearance of inpropriety and, nore inportantly we believe,
in the interests of judicial econony.

The core issue raised by the application is whether J.
Baxter Schilling (hereinafter, “the Exam ner”) deserves a “fee
enhancenent” over and above his usual hourly rate. Several
parties objected to the request on a variety of grounds that
essentially say “he should not get it because he had ex parte
contact with Judge Roberts, but even if he does deserve it, do

not make ne pay for it. Unfortunately, the objections
unnecessarily dwell on this alleged “contact” by the Exam ner.
The Brief of the RUS epitom zes briefs that equate to scarcely

nore than an ad hominem attack on the Exam ner coupled with



qui bbl i ng about who deserves credit for outstanding results.

| ndeed the RUS's brief mght also be characterized as an attenpt
to “denoni ze” the Exanminer. Wre this a beauty contest instead
of a fee application, the Exam ner would garner zero votes and be
totally ostracized by many of the conmbatants. The RUS, the
debtor, and others also seek to add insult to injury by demandi ng
di scovery to grill the Exam ner about positions taken in his

pl eadi ngs.

First, for the nmany reasons di scussed el sewhere in this
menor andum nost of the parties do not have any real standing to
object to any award except Big Rivers Electric Corporation
(hereinafter, “Big Rvers”), as Big Rivers alone is liable to pay
t he conpensati on awarded. As an asi de, however, the Court cannot
hel p but note the Attorney General contributed sone grandstandi ng
remar ks about the supposedly detrinental inpact of any sizeable
award on Big Rivers’ 90,000 customers. Wre the Court to grant
the Examiner’s entire request, it would anount to roughly $48. 00
per customer or $1.00 per nonth over a 4 year period. Query, why
was this sane “concern” NOT expressed about the fees charged by
counsel for Big Rivers. Those fees exceed 10 mllion dollars
just for the postpetition bankruptcy work, and the fees in the
year preceding the filing exceeded 6.5 mllion dollars, which
amounts to $183. 00 per custoner!

ANALYSIS



Hanpered by the fact that this Court did not partake in the
ext ensi ve proceedi ngs, we undertook a painstakingly detailed
review of the record, including the transcripts of the hearings
and the pleadings. This manmoth record has generated in excess
of 1500 docket entries and over 85 vol unmes of pl eadings.

Fortunately, this Court did not start fromscratch as it
handl ed, for a significant period, the related Chapter 11 case of
G een River Coal Co., Inc. (“Geen River”). Geen Rver was on
the long end of the stick of Contract # 527, a long term coal
contract that generated profit of $2,000, 000.00 PER MONTH f or
G een R ver and, conversely, a 2 mllion dollar per nonth cash
|l oss for Big Rivers. According to Big Rivers’ counsel, the
rejection of the contract wwth G een R ver saved the debtor 83
mllion dollars (Stainback - OCct. 30, 1996 Tr. at 3). The
conduct associated with the solicitation, negotiation, and
i mpl enentation of this contract ultimtely served as the catal yst
for Big Rivers’ downfall. Know ng these cases were inextricably
intertwined, this Court transferred the G een River case to Judge
Roberts to avoid conflicting rulings on identical issues.

A public utility Chapter 11 is rare in the entire United
States and certainly unique to this district. Uniqueness aside,
one creditor alone, the RUS, had debt of nore than one billion
dollars and the total debt in the case exceeded one billion two

hundred mllion dollars! But big dollars only touch one facet of



the litany of problens plaguing Big Rivers. Some m ght describe
the tales of Big Rivers’ escapades as | egendary. The Overl and
Park Report, filed with the Public Service Comn ssion, the

Omi bus Report, filed by Big Rivers with the petition, and the

opi nion of Judge Roberts, In re Big Rivers Electric Corp., 213

B.R 962 (Bankr. WD. Ky. 1997), recite these probl ens that
lingered right up to the tine of confirmation.

What needs to be further noted, to put the overwhel m ng
probl ens in perspective, is that these financial woes can be
traced back to at |east 1986 when the RUS filed a forecl osure
action on its loan. In 1984, Big Rivers executed what turned out
to be the highly unfavorable Iong termcoal contract # 527 with
Green River. That link between G een River and Big Rivers
ultimately spawned a crooked general manager |ater convicted of
fraud in federal court, as well as the indictnent and conviction
of several other individuals. Poor managenment, over 75 |awsuits
seeking mllions of dollars in damages, a very unsynpathetic
Public Service Comm ssion, generally poor business conditions,
and extrenely unhappy custoners, especially business custoners,
pervaded Big Rivers’ operation

The crushing debt, conbined with the aforenentioned
troubl es, constrained Big Rivers to pursue a solution under the
unbrel la of the Bankruptcy Court and it filed a Chapter 11

petition on Septenber 25, 1996. Having endured the rather



torturous situation of dealing wwth Big R vers’ ineptitude
out si de of bankruptcy court, not surprisingly, several of the
maj or creditors swiftly noved in the first nonth of this case for
t he appointnment of a trustee or, in the alternative, the

appoi ntment of an examner. To the dismay of Big Rivers, but to
t he delight of the noving parties, Judge Roberts ordered the
appoi nt ment of an exam ner.

We digress, tenporarily, to draw the inportant distinction
gl ossed over or ignored by the objecting parties, that is, while
Judge Roberts ordered the appointnment, it was the United States
Trustee, pursuant to the statutory process, that naned or
appointed J. Baxter Schilling as the Exam ner. W enphasize this
distinction as nmuch of the “grunmbling” in the briefs deviated
fromthe real issue to focus instead on the ex parte contact
bet ween Judge Roberts and an Exam ner naned by the U. S. Trustee.

W find it extrenely ironic that the parties, particularly
Big Rivers and the RUS, adanmantly sought the protection of
confidentiality by prohibiting the Exam ner from publicly
di scl osing his findings, yet conplained vociferously about ex
parte contact. To facilitate the overall perspective about the
events that unfolded during the case, we recite the specific
terms and conditions of the ORDER which provides in part:

I T 1S FURTHER ORDERED that in addition to the

powers and duties set forth in 11 U S.C. § 1106(b), the
Exam ner shall



1) Investigate all allegations set forth in the BC
Motion, the Chase/ BYN Motion, and MAPCO Modti on
(collectively “Trustee Mdtions”) concerning the alleged
m smanagenent and/ or breaches of fiduciary duty by Big
Ri vers;

2) Prepare a Report, to be filed under seal with this
Court, concerning the validity of the allegations set
forth in the Trustee notions;

3) Wrk with Big Rivers and its creditors in (a)
facilitating discovery concerning the Trustee Mti ons;
(b) resolving various disputes with creditors,
including Geen River Coal Co., Inc. (“Geen Rver”);
and (c) if feasible, attenpt to negotiate a gl obal
settlenment of the disputes in this case and the

devel opment of a consensual plan of reorgani zati on.

In making this report, the Exam ner shall have the
right to review all of Big Rivers' files and records,
including any files maintained by Big Rivers’ attorneys
and accountants, except for legal files directly
relating to Big Rivers’ bankruptcy. The Examiner shall
be prohibited from disclosing any of his or her
findings or any of the records and files he or she may
review in this matter to any party other than the
Court, without prior Court order ...(Enphasis added.)

Big Rivers, 213 B.R at 966
Judge Roberts then conmmented on the Order:

Thus, the Exam ner Order mandated the

Exam ner to comrunicate only with the

Bankruptcy Court, unless otherw se instructed

by the Court. No party, including the

PacifiCorp Entities or Geen River, objected

to this provision in the Exam ner Order, nor

did any party seek to appeal the Order, or

have it nodified or |imted.
Consi dering the express provisions of the appointnent order, we
can only characterize the position of Big Rivers and others as
oxynoroni c. The debtor cannot “eat with the hounds and run with
the hare.” |If the Examner were to maintain confidentiality, yet

not communicate with the Court, the question is who would revi ew
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the report? Honer Sinpson?!

We digress again to nention that we have reviewed in camera
the reports filed by the Examner and it is painfully obvious why
Big Rivers strongly opposed publication, as it contains sone
rather unflattering portrayals of Big R vers’ managenent and its
professionals. Confirmation having been successfully achieved,
it would now serve no purpose to publish the report and reopen
ol d wounds covered with the scars of battle. W nention it only
in the context that these issues would have served as a nearly
i nexhausti bl e supply of fodder for perpetual litigation. To his
credit, the Exam ner did not pursue the path of litigation.
| nst ead, he focused on coordinating, coaxing, and pressuring the
parties to achi eve an outstandi ng settl enent.

To paint the path to settlenment required the skill of
M chel angel o, or for this case, perhaps Andy Warhol. The Court,
i n hindsight, now knows that the end product can be described as
superior. However, portraying the path to success in any sort of
coherent fashion nearly defies description.

When Schilling was appointed as Exam ner, Big R vers had
al ready executed an agreenent with Pacifi Corp Kentucky Energy
Corp. (hereinafter “PKEC’). W quote liberally and extensively
from Judge Roberts’ recitation of the early history of the case:

A, H STORY OF THE CASE.

On Septenber 25, 1996, Big Rivers filed a
voluntary petition for relief under Chapter 11 of the



Bankruptcy Code. Since the petition date, Big R vers
has continued to operate its business and nanage its
properties pursuant to Section 1107 and 1108 of the
Bankr upt cy Code.

Big Rivers is a non-stock, not-for-profit rural
el ectric cooperative which provides electricity to its
four menber cooperatives. Together, the four nenber
cooperatives serve approximtely 90,000 custoners in
Western Kentucky. A detailed summary of Big Rivers
pre-petition problens which led to its Chapter 11
bankruptcy filing are set forth in the “Omi bus
Declaration in Support of Big Rivers Electric
Corporation’s Chapter 11 Filing” (“QOmibus
Declaration”). \While the Omi bus Decl aration was
prepared by Big Rivers, it provides a detailed summary
of the principal issues relating to the Debtor’s
financial history. In sunmation, the docunment reveals
that prior to filing its Chapter 11 bankruptcy action,
Big Rivers was faced with a significant nunber of
problens arising froma variety of factors, including,
poor managenent, di shonest enpl oyees, unfavorable
busi ness conditions, and Big Rivers’ default on its
obligation to the Rural Uilities Service (“RUS") f/k/a
the Rural Electrification Admnistration. One nonth
prior to the petition date, Big Rivers purported to
enter into a long-term | ease agreenent with Pacifi Corp
Kent ucky Energy Conpany (“PKEC’), pursuant to which
PKEC woul d | ease substantially all of Big Rivers’
generating assets. The Agreenment was drafted in
contenplation of Big Rivers’ Chapter 11 case and, by
its terns, required the approval of the Bankruptcy
Court.

Big Rivers’ Omibus Declaration, filed as part of
this bankruptcy action, sets forth five primary goals
Big Rivers sought to achieve by filing the bankruptcy
action:

1) to restructure its debt obligations which

were in default or would shortly go into
def aul t;

2) to reject or restructure certain highly
burdensone | ong-term coal supply contracts;

3) to resolve its outstanding litigation with
vari ous parties;

4) to “receive judicial approval for
consummating a long-term | ease transaction
involving, inter alia, Big Rivers’ generation
assets;” and

5) to inplenent its financial restructuring in a



tinmely fashion
Omi bus Decl aration at p. 7.

The Omi bus Decl aration goes on to set forth Big
Ri vers’ strategy, as anticipated as of the petition
date, for acconplishing a Chapter 11 reorganization.
The key part of Big Rivers’ reorganization, as set
forth in that docunment, was the PKEC offer to | ease and
operate Big Rivers’' assets.

The ternms of the PKEC | ease transaction are
di scussed in general ternms throughout the Omi bus
Declaration. Significantly, however, the Omi bus
Decl arati on does not disclose the existence of a “No
Shoppi ng” clause in the PKEC Agreenent which, at the
very |least, greatly limted Big Rivers’ ability to
consider any offer in any formfromany other entity.
The Omi bus Decl aration erroneously states that the
proposed PKEC transaction woul d achi eve the highest
cash flow and was in the best interest of Big R vers’
creditors and nenbers.

As subsequent events have unfol ded, it has becone
apparent that the original version of the PKEC offer
was not the “best” offer Big Rivers would receive from
its assets, nor was it even PKEC s final or best offer.

In re Big Rivers Electric Corp., 213 B.R 962, 964-65 (Bankr.
WD. Ky. 1997).

This Court cannot overstate how ardently Big Rivers
portrayed the PKEC Agreenment as its financial salvation. For
exanple, early in the case, A Robison, the alleged expert hired
by Big Rivers, testified in response to a question about the
prospect of an independent rate exam nation:

It would be a travesty. It would be in the worst
possi ble interest of the estate. It would be in the
wor st possible interest —and | said estate, not state
—it would be in the worst possible interest of the
creditors, of the nenbers, the cooperatives of Big
Ri vers, and of the enployees. Because it would, of
necessity, preclude the inplenentation of the
Paci fi Corp deal, which we know, and are going to be
able to defend, has the best maxi mum val ue and benefit
for all of those concerned (Nov. 13, 1996 Tr. at 150).



On that sane date, Robison enbellished his opinion with such
wor ds as “insurnountabl e” when stating that no better plan could
be devel oped. Yet despite persistent and thorough questions
about the reasons from Judge Roberts and ot hers about pursuing
al ternati ves, Robison never once directly answered that the real
reason Big Rivers did not pursue alternatives was the No Shop
Clause in the PKEC Agreenment. It is EXTREMELY NOTEWORTHY t hat
neither Big Rivers’ w tnesses, nor its counsel, disclosed to the
Court the existence of the No Shop C ause, a provision that
contractual ly blocked Big Rivers fromseeking bids in conpetition
with PKEC. Indeed, Mark Kaufman, one of Big Rivers’ |ead
| awyers, stated that the PKEC deal would serve as the
“cornerstone” of the reorganization process and be a “central
el enent of the case” (Cct. 2, 1996 Tr. at 44-45), but never
menti oned the No Shop Clause. ONLY AFTER MONTHS OF | NTENSI VE
| N\VOLVEMENT BY THE EXAM NER did Big R vers disclose the cl ause,
and then, it was “buried in an unrelated sort of m scell aneous
section at the end of the docunents” (March 7, 1997 Tr. at 100).
Big Rivers’ obsessive devotion to the PKEC deal epitom zes
not only ineptitude, but a troubling |lack of candor with the
Court. What is puzzling, if not downright ridiculous, is that
Big Rivers' professionals would subsequently try to claimthe
credit for generating the extra noney raised by the auction

recommended by the Exam ner and ordered by the Court (July 1,
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1997 Tr. at 22). Big Rivers fought strenuously to enforce the
PKEC agreenent to the point, in the early going, of even
objecting to questions posed to its expert, Robison, about the
PKEC deal (Cct. 30, 1996 Tr. at 135). One has to wonder what
sensi ble notivation Big Rivers had for pursuing this path of
obfuscati on and supporting an agreenent that “violated public
policy.” The District Court opinion of the Honorable Joseph
McKi nl ey affirmed Judge Roberts and is the | aw of the case.
Judge McKinley succinctly decries Big Rivers’ pursuit of the
contract wth the No Shop C ause:
This prohibition violates the underlying policy of the
Bankruptcy Code to maxim ze the value of the estate for the
creditors by stifling the bidding process for the assets of
the debtor. The No Shop Cl ause places Big Rivers in a
position of rejecting subsequent proposals to purchase its
assets for a greater anmount, thereby breaching its duty to
the estate. This Court particularly notes that this No Shop
Cl ause conpletely | ocked up the debtor by preventing
communi cation with any third party submtting a bid, whether

that bid was higher or lower. Unlike the w ndow shoppi ng
provisions in the above nentioned cases, such a condition

provi des no roomfor the debtor to fulfill its fiduciary
obligation. Under the |law, a contract containing such a
cl ause which prevents a party fromfulfilling his or her

fiduciary duty is void as a violation of public policy.
Kessler v. Jefferson Storage Corp., 125 F.2d 108, 110 (6'"
Cr. 1941) (holding a contract entered between corporation
and third party void because third party agreed to pay a
portion of the profits on such contract to corporation’s
president). Thus, the bankruptcy court did not err in
hol di ng the Omi bus Agreenent void as agai nst public policy.

Paci fi corp Kentucky Energy Corp., et al v. Big Rivers Electric
Corp., et al (Inre Big Rivers Electric Corp.), Case No. 4:98Cv-
45-M slip op. at 24-25 (WD. Ky. Decenber 15, 1998).

Moreover, it not only violated public policy, it violated the

11



debtor’s fiduciary duty to pursue the highest and best offer.
Big Rivers wasted mllions of dollars in attorney fees seeking
approval of a quixotic plan based on the PKEC contract that
violated public policy and violated the fiduciary duty of the
debt or.

The managenent of Big Rivers seens nore than happy to pay
its own attorneys but strenuously objects to paying fees to the
Exam ner. The Court can perhaps understand the rather awkward
situation of a client objecting to the fees of its own attorney;
however, the Court cannot fathomwhy the four Cooperatives
(hereinafter, “the Coops”) and their counsel failed to object to
the fees. W surmise that this failure is tantanount to self
preservation for the Coops. Wat SHOULD have happened in this
case is that the entire coop structure should have been
elimnated and LG&E or other utilities should have been
authorized to nake an outright purchase. The Coops paid their
own attorneys over one half of a mllion dollars, and, as far as
this Court can ascertain, contributed absolutely nothing to the
ultimte outcone of the case. W further surm se that had the
parti es not been “drained” by securing defeat of the PKEC
Contract and focused on maxim zing a sale, they would have
further benefitted the custoner by elimnating the Coops.

I nstead, the parties, exhausted fromovercomng Big Rivers’

folly, enbraced the LGXE offer that at |east provided another 100
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to 140 mllion dollars.

The Court cannot discern howit would be fair and equitable
to reward counsel for Big Rivers for pursuing an unconfirmable
pl an, yet deny enhanced conpensation to an Exam ner who prodded,
caj ol ed, and coordinated the parties to the point of generating
sonewher e between another 100 to 140 m | lion additional dollars
for the estate. It is patently clear that a significant portion
of the outstanding effort expended by the Exam ner resulted from
hard |line positions taken by Big Rivers. Thus, it is Big Rivers
and Big Rivers al one, under any equitable approach, under the
provi sions of the Bankruptcy Code, and under the terns of the
Order of Confirmation, that nust pay the cost of adm nistration
whi ch includes the conpensati on awarded to the Exam ner.

Havi ng briefly commented about the role of the Coops and how
they stood idly by and supported Big Rivers, the Court feels also
constrained to comment in greater detail on the role of the RUS,
particularly in light of its objection to the conpensati on sought
by the Examiner. The position of the RUS is puzzling, if not
downri ght perplexing. The Court cannot understand the “l| enm ng-
like” attitude of the RUS as it blindly supported Big Rivers’
pursuit of the PKEC plan. During the hearing held on February
19, 1997, counsel for the RUS decried the Court’s consideration
of an auction and strongly supported the PKEC deal. The RUS even

argued that “chaos” mght ensue if the Court authorized an
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auction (Feb. 19, 1997 Tr. at 85). The Court can only surm se
that some sort of jealousy lingers over the Exanminer’s ability to
coordi nate and concoct a settlement. The RUS apparently lost its
objectivity in dealing with Big Rivers and let its synpathy for
the individuals at Big Rivers distract it fromits real objective
of recovering the maxi num anount of noney available for the
taxpayers of this country.

“M . Bruen: Your honor, Janes Bruen for the R U. S..
|’ ve been involved with Big Rivers since 1984. In 1984 |
filed a foreclosure action that was fil ed before Judge
Johnstone. We spent several years before him extended
negoti ati ons, |ooked around the Court and just about every
face has changed, nmenbers of the Bar have changed, different
faces, we reached a debt restructure in *87. There was a
round of litigation over that between the al um num conpanies
and major custoners with the Big R vers systemat Big

Rivers. | think its safe to say that we the governnent,
have had sort of a |ove-hate relationship with Big Rivers
for the | ast several years. |It’s been a very tunultuous

tinme. As Big Rivers has gone through forecl osure, debt

restructure, allegations and then convictions of conmerci al

bri bery, convictions of its coal suppliers. W'’ ve been
dealing with themcontinually. ...” (Sept. 25, 1996 Tr. at

108-109).

Having filed a foreclosure action in the md 1980s, the RUS
fiddled (like Nero) for 10 LONG YEARS and acconplished virtually
nothing while Big Rivers (like Rone) burned.

The Exam ner junped into the fray and, in 9 SHORT MONTHS,
spurred a superb solution. Begrudgingly, in response to
gquestions fromthe Court, the RUS acknow edged that, as a DI RECT
RESULT of the unraveling of the PKEC deal caused by the

Exam ner’s tenacity, the RUS received an ADDI TI ONAL 30 to 40
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mllion dollars. Apparently this is “chunp change” to the RUS,
an agency that very BELATEDLY decided to attack the Exam ner by
saying his efforts were “shrouded in secrecy.” OF COURSE the
efforts were shrouded in secrecy if the Order of Appoi ntnent
requires confidentiality. The record reveals that as early as
Novenber of 1996, the Examiner realized that his duties and
efforts actually enconpassed those nornmally assigned to a
creditors’ conmmttee or a trustee, and he advised various
creditors he woul d seek sone sort of percentage conpensation. |If
any creditor or party in interest was affronted, why did NO ONE
file a notion THEN to term nate the Exam ner’s appointnment. This
Court sinply does not believe that the RUS was unaware the
Exam ner woul d seek sone sort of a percentage fee. Nbreover, we
accord no weight to the view of the RUS for the sinple reason
that it will not be aggrieved by any order of this Court, that
is, only Big Rivers
will be directed to pay the award. W keep in mnd that the
record reveal s that Judge Roberts specifically inquired about Big
Rivers’ ability to pay any conpensation awarded and Big R vers
assured Judge Roberts any conpensation awarded woul d NOT affect
the feasibility of the plan to pay the RUS and other creditors
(June 1, 1998 Tr. at 92).

This Court also feels that the RUS shares in the

responsi bility for FAILING TO DI SCLOSE the No Shop Cl ause in the
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PKEC agreenent. Janes Bruen for the RUS adm tted: *“Your honor,
and nmy client were kept inforned at various stages of that
process” (Feb. 19, 1997 Tr. at 82). Wiy did the RUS not clear
up any question early in the hearings? The RUS al ready knew by
the tine the bankruptcy was filed in Septenber, 1996 that Big
Ri vers had been mani pul ated by a crooked general manager now
convicted of crimnal activity and that further investigations
wer e being conducted. Yet it slavishly and foolishly supported
Big Rivers. Even if the RUS forgot about the No Shop C ause, it
certainly knew that Big Rivers had a fiduciary duty to nmaxi m ze
its recovery. Likewse, did the RUS not have a duty to the
taxpayers to maximze its recovery instead of offering | enm ng-
i ke support to Big Rivers? The old axiomof “birds of a
feather” applies to the RUS, an agency that now wants the Court
to bite the hand of the Examiner that fed it at |east another 30
mllion dollars. The RUS should “thank its |ucky stars” that
Judge Roberts ignored its |enm ng-like support of the PKEC pl an
and its failure to raise the issue of the No Shop C ause, take
its extra mllions, and “get out of dodge.” To put it bluntly,
this Court gives no credence to a party that perpetually takes
sui cidal positions that cost it noney!

Finally, before specifically addressing the fee application,
the Court will remark about the request of the parties to take

proof. W again note the irony of such a request. On the one
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hand, all of the objecting parties stridently conplai ned about
the ex parte contact and asserted that such contact conpels the
Court to deny the application. Yet they want the Exami ner to
keep the information obtained confidential. Such a proposition
is patently absurd. The Court has scrutinized the seal ed report
and notes it would be inpossible for the Examner to recite the
details of his efforts wi thout breaching the confidentiality
requi renment of the Order. The report does not paint a pretty
picture, but it is history. Now that the plan has been
confirmed, disclosure would only air dirty laundry and benefit no
one, least of all Big R vers’ managenent and professionals. Wat
purpose would it serve, furthernore, for the Court to hear
testimony fromvarious | awers about the details of their
extensi ve, heated negotiations | eading to a conprehensive
settlenent. The Court will not condone a parade of horrors in
the formof extensive discovery about NEGOTI ATIONS in which al
parties participated at different tinmes to varying degrees. The
Court can easily discern that counsel got on each other’s nerves,
and aninosity (Sept. 28, 1998 Tr. at 60) is to be expected in the

course of negotiations involving over a billion dollars.

ANALYSIS OF THE REQUEST

We begin by noting that we have the benefit of the context

under whi ch Judge Roberts entered the Order directing the
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appoi ntment of an Exam ner. Specifically, Judge Roberts

remar ked:

Whi |l e the appointnent of a Trustee may wel |l have
been in the best interest of the creditors, this Court
was concerned that it was too early in the case to take
control away fromBig R vers. The Court did concl ude,
however, that the appointnment of an Exam ner was
required by 11 U.S.C. 8§ 1104(c)(2) as a matter of |aw
due to Big R vers having fixed, |iquidated, unsecured
debts in excess of $5 mllion. In re Revco D.S., Inc.,
898 F.2d 498 (6'" Cir. 1990).

The use of the term “Exam ner” was, however,
somewhat of a misnoner in this case, as the O der
directed the “Examiner” to have greatly expanded powers
and duties in addition to those conveyed upon exam ners
under the general provisions of 8§ 1006(b) (Cct. 20,
1997 Tr. at 44).

Wiile well intentioned at the tinme, in hindsight, it may well
have served all of the parties to appoint a trustee because a
trustee woul d have i medi atel y abandoned the qui xotic pursuit of
t he PKEC agreenent and i mredi ately proceeded to auction the
estate to the highest bidder. 1In essence, the Exam ner acted as
a “quasi-trustee” when he ardently urged the Court, over the

objection of Big Rivers, to auction the estate. It would be,

per haps, nobst apropos to enter an order nunc pro tunc appointing

or designating Schilling as a trustee. Extensive research

i ncludi ng revi ew of hundreds of cases by the Court, provides sone
general guidance, but no conpelling authority to fit the

ci rcunstances of this case. Having entertained such a novel

approach, we decline to resort to legal artifice to reach a just
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result. Moreover, using the pure trustee fornula would conpel
the Court to award a sumin EXCESS of the conpensation requested.
W elect, instead, to review the application utilizing as

our primary guideline the frequently cited case of Johnson v.

Georgi a Hi ghway Express, Inc., 488 F.2d 714 (5'" Gr. 1974),

which the 6'" Circuit has often cited with approval - nost

recently in Hamin v. Charter Township of Flint, 165 F.3d 426

(6" Cir. 1999). The Court enploys this guideline as preferable
to the common fund approach advocated by the Exam ner. The Court
believes that, in a very real sense, the rationale of the common
fund approach overlays, or is interspersed in, the 12 Johnson
el ements and further reiterates its recognition that the Sixth
Crcuit has approved the Johnson approach. Moreover, the conmon
fund approach has been used sparingly in bankruptcy cases. Such
an approach woul d conmpel the Court to sonehow equitably allocate
responsibility for paynent of the conpensation awarded - a result
this Court does not feel is justified (except for the RUS) - and
woul d be outside the scope and terns of the O der of
Confirmation. |In other words, this boils down to how nuch Big
Ri vers should pay the Exam ner for the outstanding results he
achi eved.
W enunerate the 12 Johnson factors for clarity and ease:
(1) the time and | abor required,
(2) the novelty and difficulty of the questions;

(3) the skill requisite to performthe | egal
service properly;
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(4) the preclusion of enploynent by the attorney
due to acceptance of the case;
(5) the custonary fee;
(6) whether the fee is fixed or contingent;
(7) time limtations inposed by the client or the
ci rcunst ances;
(8) the amount involved and the result obtained,
(9) the experience, reputation, and ability of
t he attorneys;
(10) the “undesireability” of the case;
(11) the nature and |l ength of the professional
relationship wth the client; and
(12) awards in simlar cases.

Hamin, et al v. Charter Township of Flint, 165 F.3d 426, 437
(6" CGir. 1999)(citing Hensley v. Eckerhart, 461 U.S. 424, 430
n.3 (1983) [summari zing the Johnson factors]).

Novel and difficult issues perneate this case and the Court,
inits experience as a jurist and |lawer, knows of no other case
over the last 25 years that would qualify as nore novel or nore
difficult in this district. W quote liberally fromthe remarks
of many of the people extensively involved in this case.

A). Mchael Fiorella, one of Big Rivers’ counsel, stated: “a
case larger by far than any case ever filed in the State
of Kentucky, to ny know edge, and probably one of the
| argest ever in the United States.

. . . Inthe top ten of all tines in the United States”
(Qct. 2, 1996 Tr. at 96).

B). Fiorella again said: “Certainly, your Honor, it is
beyond dispute that this case is enornous in both
size and conmplexity. . . One of the l|argest and
nost conplex cases in bankruptcy” (Feb. 19, 1997
Tr. at 49 and 138).

C). Fiorella again stated: “As this court has noted and as
many parties have renm nded the Court and others on
nuner ous occasions, this is one of the | argest bankruptcy

cases in history. W’'re talking about a debtor wth
assets in excess of seven, eight, nine hundred mllion.
Over 1.4 billion dollars in debt ... Certainly this

i s one of the nost significant businesses in Kentucky and
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one whose viability is crucial to the Wstern Kentucky
econony ... Al of these things together make this an
extrenely conplex case” (July 1, 1997 Tr. at 19).

D). Judge Roberts comented: “... nmammoth size case
confirmed in ten nonths tinme” (Aug. 31, 1998 Tr.
at 13).

E). Mark Thonpson, counsel for Chase, added: “ . . . one of

the largest, if not the |argest Chapter 11 case in the
St at e of Kentucky. This courtroomis packed with | awyers.
The debtor, whom it is the examner’'s task to
i nvestigate, has nunerous |awers at its command. In
order to effectively performits duties, it appears as a
practical matter that the exam ner nust retain sone
anount of professional assistance. It is not humanly
possible with a conpany of this size and a case of this
size, facing |lawers possibly in opposition, that M.
Schilling or any other person perform these duties by
hi nsel f w thout danmaging his other responsibilities to
other clients” (Dec. 11, 1996 Tr. at 35).

We reiterate that the Court recalls no other case so bedevil ed
wi th such probl ens as m smanagenent, fraud, 75 |lawsuits, a

rel ated conplicated Chapter 11, billions of dollars, contentious
parties, and an unsynpathetic Public Service Conmm ssion.

Next, to call the case undesirable is a true understatenent
inlight of the risk that the debtor would crash and have all of
the assets fall under the RUS if no one bid at the auction.
Undoubt edly, the RUS feared any type of auction. As Bruen
coment ed:

“I'n fact, here, assuming there is what we characterized
as a better result, it doesn’'t necessarily nean we get to
confirmation, or that we get to confirnmation easier.

| heard M. MIler promse that if you put new val ue on
the table he had no intention of giving it all to RUS. Now
| don’t say he has to have that intention. But |I can tel

you he’s promsing ne that if he were the successful bidder
we're going to go through a round of bickering between all
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t he constituenci es again.

I f one of those constituencies then decides that its
interests are better to align with the di sappoi nted bi dder,
or with PacifiCorp, we may have chaos. W may not have
confirmation. O if we have confirmation we nay have a
confirmation that’ s disputed and litigated.

This is not to disparage LGXE. We have not been
dealing with themat the I ength we’ve been dealing with
Pacifi Corp. But we are confortable with the structure of
the deal with Pacifi Corp and the deal.

The bi ddi ng process that is proposed | eaves us
unconfortable. W could get no bid. W could get bids that
are lesser. Who insures us against that? Wo' d be |iable?
Who woul d nake good the difference?

If there’s nore value on the table, we get bickering.
Who determ nes who won? And who’'s bound by that
determ nation?

If we go to confirmation and people do not vote for it,
what happens then? Wat’'s the aftermath?

There’s no assurance in this that the winner will have
a confirmable plan. There may be litigation to follow.

Now, understand again that this is a fragile coalition

that does exist. It could fall apart” (Feb. 19, 1997 Tr. at
84- 85) .
Beyond cavil, all of the parties would have then “blaned” the

Exam ner while urging that he be sent packing with no
conpensati on.

Qur description of the case denotes the extraordinary skill
required of the Exam ner and further conveys the sacrifice
requi red, including the preclusion on accepting other work. The
mul titude of references to the Exam ner throughout the
transcripts exenplify and epitom ze how all parties relied on his
skills and expertise to keep the parties on track. W highlight

a few of these references in chronol ogi cal order:

1) The remarks by Robi son and Bruen on Cctober 30, 1996,
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2)

3)

only 12 days after the Exam ner was appointed, where
Bruen referenced his report and Robi son expressed sone
concern about his possible recomendation (Cct. 30, 1996
Tr. at 13 and 150).

Counsel for Chase tal ks about the difficulty of the task
saying, “It is not humanly possible.” Further in the
transcri pt, Barbara Edel man, one of the bank’s counsel,
suggests, “it would be worthwhile to have M. Schilling
al so act to see if he could get the parties together, the
counsel for all of these bidders, and see if we can't
come back to you with sonething nore coherent” (Dec. 11,
1996 Tr. at 21, 22, 26 & 52).

Remar ks t hroughout the transcript dated February 19, 1997
are replete with references to the Exam ner including:

(a) Fiorella talking about efforts to settle the
pivotal Geen Rver claim “At the point of
rejection, Big R vers called upon the Examner to
see if he could assist in those negotiations. The
Exam ner conduct ed sone extensive negotiations with
G een R ver Coal” (Feb. 19, 1997 Tr. at 16).

(b) R chard MIller, counsel for LG&E, “suggested the
Exam ner” to oversee the bidding process (Feb. 19,
1997 Tr. at 62 and 163-167).

(c) Judge Roberts remarked: “suddenly through the
efforts of the Examner 40 to 70 nore mllion
dol | ars appeared on the table” (Feb. 19, 1997 Tr.
at 74-75).

(d) ITISIN TH S TRANSCRI PT THAT Big Rivers doggedly
defends the PKEC deal and the No Shop C ause and
still clung to the idea that the No Shop C ause did
not violate its fiduciary duty. Fiorella stated:

“I would point out that L&&E s
notion relies very, very heavily on
the Examiner’s report. It was one
t hat was produced after about a week
or two of work on what is an

extrenely difficult process.
Thousands and t housands of pages of
docunents . ”

Yet he contended the report was
“inaccurate” (Feb. 19, 1997 Tr. at 151-
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152) .

It isthis record that portrays the tension between
Big Rivers and the Exam ner

(e) The Exam ner notes that Big R vers would not provide
docunents to Enron, one of the potential bidders, until
the Exam ner intervened (Mar. 19, 1997 Tr. at 62).

(f) M™Mller, counsel for LGE, references Schilling’ s work
toward a settlenent on the G een River Coal matter (May
13, 1997 Tr.).

(g) Fiorella remarked that he was “waiting on the Exam ner”
to resolve the Green River matter (June 3, 1997 Tr.).

(h) Fiorella praises the Exam ner (July 1, 1997 Tr.).

As to time limtations, Judge Roberts observed:

“This case noved very, very rapidly. In fact, it noved nore
rapidly than many other Chapter 11 cases in this district of
amllion dollars or less. And this case is over a billion

dollars. So this case has noved with great speed. And

that’s attributable to the efforts of all parties” (Cct.

20, 1997 Tr. at 44).
In fact, often during the pendency of this case, the torrid pace
forced all three judges in this District to continue other cases
to allow the attorneys sufficient tine to conplete this case.

The Court need not dwell further on the staggering sunms of
nmoney involved in this case - a billion and a half dollars!

We conme to the guideline of usual and customary fees and
whet her the fee was fixed or contingent. The usual and customary
fee of a trustee is based on a percentage and, if this case were

based on any sort of percentage fee, then the award could easily

be in the tens of mllions of dollars. As for awards i n cases,
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the Court knows of a few other public utility cases throughout

the country (See, e.g., In re Wabash Valley Power Ass’'n, Inc., 72

F.3d 1305 (7" Cir. 1995), and In re Cajun Electric Power

Cooperative, Inc., 150 F.3d 503 (5'" Gir. 1998), however, none of

t hose cases conme close to matching the fact pattern in this case.
What we do know is that both of the cases took years and years to
conplete and in Cajun, Judge Schiff (we are sure to his chagrin)
recently issued an opinion in excess of 100 pages to DENY

confirmati on. In re Cajun Electric Power Cooperative, Inc., 1999

W. 99007 (Bankr. MD. La.).

We further note that in such a sizeable case the Exam ner
could have easily justified hiring an accountant, along with a
“boat| oad” of other professionals to excavate deeply into the
ruins of Big Rivers. Indeed, to add another bit of unsurprising
irony, we note that the RUS opposed the hiring of any
prof essionals to assist the Exam ner (Dec. 11, 1996 Tr. at 22).
This Examiner, a highly skilled litigator, could have easily
el ected to recomend lots of litigation and forsake settl enent
di scussions. Wat would it say to this Exam ner and ot her
professionals if the Court effectively encourages pursuit of a
settlenment that produces a superior result (which this Exam ner
did), and then blithely says that, based on the Code provisions,
it wll not consider rewarding you with an enhanced fee. The

Court CANNOT OVERSTATE the degree of difficulty of this case. It
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Is not enbellishnment to say that if ever there were a case in
whi ch a professional deserves an enhancenent, it is this case.
The RUS, and many ot her creditors, dawdl ed and bunfuzzled with
Big Rivers for 10 years and got nowhere. Then, confronted with a
Chapter 11, the RUS supported a plan based on a contract that
violated public policy. The RUS knew, or SHOULD HAVE KNOWN,
pursuit of this quixotic plan was nothing short of a pipe dream
Yet even after a successful auction occurred, the RUS persisted
Wi th a vexatious vendetta designed to not only thwart enhanced
conpensation but unfairly deprive the Exam ner of his entire fee.
Finally, we note that not only did the Exam ner perform
duties much |ike a trustee, he also performed many functions
ordinarily perforned by a creditors’ commttee. Judge Roberts
W sely spared the estate the expense of appointing a counsel for
a creditors’ comrittee (Nov. 13, 1996 Tr. at 21). Had counsel
been appoi nted, however, it is not difficult to project that
t hose fees woul d have anmounted to 4 or 5 mllion dollars,
especially considering that fees for debtor’s counsel exceeded 10
mllion dollars. Now, in lieu of paying those fees and ot her
prof essional fees of a conmttee, Big Rivers pays only the fee of
t he Exam ner.
In his coments near the end of the case, Judge Roberts
of fered sone very candid, conplinentary remarks about the

performance of the Exam ner:
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Early on in this case notions have been filed to
appoint a trustee. And at that tine there appeared to be
sufficient allegations that, if proven, the Court woul d have
appointed a trustee in this case. But it was very early on
in the case.

So rat her than go through extensive hearings creating
further aninosity between the parties, the Court chose to
appoi nt an Exam ner and charge the Exam ner with the duties
as set forth in that order. The last duty being to try to
settle discovery disputes between the parties; but, nore
I nportantly, to achieve a global settlement of all matters
concerned in this case.

Now, |’ m not suggesting to counsel that the Exam ner
solely, with only his own work, caused the settlenment, but
he materially participated init; | had | don't know how
many — |’ mcertain, many conversations wth counsel

Each tine we have net, we have had a roomfull of
| awyers in this case. And each person here cones to the
Court well apprised of the position that you take on that
day’s hearing, as well as the entire case.

In other words, we got a room of 50 very bright
| awyers. All of you have practiced this case froma
perspective of great intelligence. Al of you have done a
wonderful job in settling the issues.

I doubt that the case would have been settled now. I
doubt that the case would have been settled several years
from now had it not been for the encouragement of the Court
and the encouragement of the Examiner to get the parties
together.

| observed frequently at the hearings that a nonth had
gone by since the last hearing and | would asked: Have you
di scussed this matter since the |last hearing and | woul d see
heads begin to shake no, or not that particular issue. And
| woul d suggest that it be discussed then. And frequently
all of you would | eave the room and you woul d cone back
periodically and report in, ask for nore tine.

We have had hearings that |asted for a day, two days,
sonetimes even longer, with the parties periodically telling
me that they' re still nmaking progress, if I could hold off
and just give sone nore tine, efforts were being nmade to
resolve the matter

The Examiner, 1in my view, was materially - materially
significant in achieving that settlement and he has
fulfilled that portion of my order (Sept. 28, 1998 Tr. at
47-50, 59). (Enphasis Added)

W find it readily apparent, after an i ndependent
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review of the record, that those remarks are not only well -
founded but decidedly understated. The real shane is that the
case had to be transferred when the notion for recusal originated
with a creditor which this Judge finds has no standing. The RUS
originated the recusal notion soon after Judge Roberts’ effusive
prai se in Septenber of 1998. The RUS will not be out one red
cent, yet it requested recusal to take a "cheap shot” at Judge
Roberts and the Exam ner. W easily determne, in light of the
timng of the notion, that the only reason the RUS wanted Judge
Roberts renoved was because of his |audatory renarks about the
Exam ner!

Before awarding a fee, the Court notes that it has the
benefit of knowi ng the anount of the other fees already awarded
this case. Specifically, we refer to pleading nunber 1469, a
Notice for (bjections, that sets forth amounts in excess of 13
M LLI ON AND 700 THOUSAND DOLLARS, including alnost 10 mllion

dollars for Big Rivers’ counsel:

(1) Arthur Anderson - $1, 169.118. 50
(2) WMark Kaufrman (one of - $6, 713, 240. 05
Big Rivers’ attorneys) (plus over %
million in
expenses)
(3) Sullivan, Mountjoy - $2, 243, 411. 90
(another Big Rivers’ (Plus over
at t or ney) 248,000 in
expenses)

Addi ti onal fees incurred by several other parties include:

(1) Chase Manhattan - over 1,500, 000;
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(2) Bank of New York - over 1,700, 000;
(3) the Coops - over 500,000; and
(4) LCE - unknown - but easily estimated to be several

mllion dollars.
These fees exceed 20 mllion dollars. At l|least half of that
twenty mllion has already been paid to counsel for Big R vers,

yet does not include work done after confirnation!
Twenty mllion dollars, to bel abor the obvious, is a |lot of

noney. However fees, like life, nust be viewed in perspective.

Despite the enornmous difficulties encountered, the Exam ner
spurred success through extraordinary effort. Fromthe Court’s
perspective and based on our rigorous, exhaustive and | engthy
scrutiny of the entire record, the Exam ner deserves enhanced
conpensation. Thus, the Court has this sane date entered an
Order awardi ng enhanced conpensation under the Johnson gui deli nes
in an anount equal to 4 tines the base conpensation al ready
awarded. Total final conpensation wll be $527,641. 00, plus 4
ti mes $527,641. 00 whi ch equal s $2, 110, 564. 00, for a grand total
of $2, 638, 205. 00.

Viewed in isolation and taken out of context, this anount
m ght be portrayed as huge or even staggering. However, when
conpared to frivolous mllions of dollars wasted on the PKEC
contract, the anmount is extrenely reasonable - indeed a downri ght
bargain. In the words of one of the counsel in the case, “Big

Rivers paid to structure the PKEC deal, pursue the PKEC deal and
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then unw nd the PKEC deal” (May 4, 1998 Tr. at 57) [Remarks by
Thonmpson]. Qut of all that work, Big Rivers derived scant
benefit. Big Rivers posits the proposition that the PKEC deal
served as a building block fromwhich it built the plan.
However, fromthe viewpoint of this Court, it served as nothing
nore than an extravagant diversion that distracted the parties
fromdevoting their efforts to what should have been their true
quest .

Arthur Andersen “earned” fees in excess of $1,000, 000
consulting primarily on the PKEC deal. It’s contribution falls
significantly short of the Exam ner’s contribution. The Coops,
the real owners of Big Rivers, frittered away over $600, 000.00 on
attorney fees, yet the record reveals their presence equated to

floccinaucinihilipilification (See The Random House Dictionary of

the English Language (2d ed. 1987), i.e., their attendance

adduced absolutely no benefit for the estate.

I n bankruptcy parlance, this case should have been a sinple
|l iquidation. Big Rivers should have been sold outright and then
di smantl ed along with the worthl ess Coops | eaving the custoners
in the hands of an efficient well run utility Iike LGE Stark
conmpari son of the benefit bestowed by the Exam ner, in excess of
100 mllion dollars, to the zero benefit generated by the Coops,
reinforces the Court’s feeling. W hasten to add that the

Exam ner has had to unfairly endure scorn, derision, and conments
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by sonme of the objecting parties, whose unfounded accusati ons
have proved to be totally devoid of nmerit. The Exam ner, having
been conpelled to fight for his fees, will at |east earn sone
addi ti onal conpensation for enduring this battle.

Finally, albeit beyond the scope of the issue before the
Court, we do not hesitate to suggest reduction of the fees
awarded to counsel for Big Rivers in an anount equal to the
addi tional fees awarded to the Exam ner. How appropriate it
woul d be to reduce any award for pursuing a plan based on a
contract that violated public policy and violated the Debtor’s
fiduciary duty, as well as for failing to imediately and
forthrightly disclose the No Shop Cause. W recall that Big
Ri vers’ counsel assured Judge Roberts it woul d make enough noney
to pay ALL of the fees awarded and gather there will be enough
noney to pay everyone. Just to make sure, however, this Court
will direct Big Rivers to report to Judge Roberts that it has
sufficient funds to pay all fees before paying any other
prof essional fees in this case.

An Order in conformty with this Menorandum Opi ni on has been

entered this sane Date.
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Mar ch , 1999 wks DAVID T. STOSBERG
Loui svill e, Kentucky JUDGE, U.S. BANKRUPTCY COURT

ENTERED
DI ANE S. ROBL, CLERK

March 26, 1999

U. S. BANKRUPTCY COURT
WESTERN DI STRI CT OF KENTUCKY
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