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If a complaint is dismissed as moot, or because intervening events have made action on
the complaint unnecessary, after appointment of a special committee, rule 17(a)(4) leaves
it to the judicial council to determine whether the judge will be identified. In such a case, no
final decision has been reached on the merits, but it may be in the public interest--particularly
if a judicial officer resigns in the course of an investigation--to make the identity of the judge
known.

It should be noted that rule 17 provides for different treatment where a proceeding is
concluded on the basis of corrective action taken, depending on whether the proceeding is
concluded by the chief judge or by the council following investigation by a special committee.
If a chief judge concludes a proceeding on that basis, rule 17(a)(1) provides that the name
of the judge will not be disclosed. Shielding the name of the judge in this circumstance
should contribute to the frequency of this kind of informal disposition. Once a special
committee has been appointed, and a proceeding is concluded by the full council on the
basis of corrective action taken, rule 17(a)(3) provides for disclosure of the name of the
judge. An "informal” resolution of the complaint at this stage is likely to ook very much like
any other council order, and should be disclosed in the same manner.

The proposal that decisions be made public only after final action has been taken is
designed in part to avoid disclosure of the existence of pending proceedings. Rule 17(d)
provides for making decisions public if thirty days have elapsed without the filing of a petition
for review.

Public availability of orders under 28 U.S.C. § 360(b) is a statutory requirement. The
statute does not prescribe the time at which these orders must be made public, but it is
implicit that it should be without delay. Similarly, the statute does not state whether the name
of the judge must be disclosed. In view of the legisiative interest in protecting a judge from
public airing of unfounded charges, Rule 17 adopts an interpretation permitting nondisclosure
of the identity of a judicial officer who is ultimately exonerated and also permitting delay in
disclosure until the ultimate outcome is known. In this connection congressional leaders
described the public availability requirement as applying to "sanctioning orders.""°

Finally, the rule provides that the identity of the complainant will be disclosed only if the
chief judge so orders. Identifying the complainant when the judge is not identified would of
course increase the likelihood that the identity of the judge would become publicly known,
thus thwarting the policy of nondisclosure. If the identity of the complainant is not to be made
public in such cases, there is no particular reason to change the rule and make it public
routinely in cases in which the judge is identified. However, it may not always be practicable
to shield the complainant's identity while making public disclosure of the judicial council's
order and supporting memoranda; in some circumstances, moreover, the complainant may
consent to public identification.

RULE 18. DISQUALIFICATION

(a) Complainant. If the complaint is filed by a judge, that judge will be
disqualified from participation in any consideration of the complaint except to the
extent that these rules provide for participation by a complainant. A chief judge who
has identified a complaint under rule 2(j) will not be automatically disqualified from
participating in the consideration of the complaint, but may consider in his or her
discretion whether the circumstances warrant disqualification.

10 126 Cong. Rec. 28,093 (1980) (remarks of Sen. DeConcini); id. at 28,617 (remarks of
Rep. Kastenmeier).
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(b) Judge complained about. A judge whose conduct is the subject of a
complaint will be disqualified from participating in any consideration of the complaint
except to the extent that these rules provide for participation by a judge who is
complained about.

(c) Disqualification of chief judge on consideration of a petition for review
of a chief judge's order. If a petition for review of a chief judge's order dismissing
a complaint or concluding a proceeding is filed with the judicial council pursuant to
rule 5, the chief judge will not participate in the council's consideration of the
petition. In such a case, the chief judge may address a written communication to
all of the members of the judicial council, with copies provided to the complainant
and to the judge complained about. The chief judge may not communicate with
individual council members about the matter, either orally or in writing.

(d) Member of special committee not disqualified. A member of the judicial
council who is appointed to a special committee will not be disqualified from
participating in council consideration of the committee's report.

(e) Judge under investigation. Upon appointment of a special committee, the
judge complained about will automatically be disqualified from serving on (1) any
special committee appointed under rule 4(e), (2) the judicial council of the circuit,
(3) the Judicial Conference of the United States, and (4) the Committee to Review
Circuit Council Conduct and Disability Orders of the Judicial Conference of the
United States. The disqualification will continue until all proceedings regarding the
complaint are finally terminated, with no further right of review. The proceedings will
be deemed terminated thirty days after the final action of the judicial council if no
petition for review has at that time been filed with the Judicial Conference.

(f) Substitute for disqualified chief judge. If the chief judge of the circuit is
disqualified from participating in consideration of the complaint, the duties and
responsibilities of the chief judge under these rules will be assigned to the circuit
judge in regular active service who is the most senior in date of commission of those
who are not disqualified.

Commentary on Rule 18

Disqualification of Chief Judge on Review of Chief Judge's Order
Rule 18(c) would bar participation by the chief judge in decisions on petitions to the circuit
council to assure complainants that their petitions will receive fair consideration.

Disqualification of Judge Under Investigation

28 U.S.C. § 359(a) states that a judge under investigation will be disqualified from certain
activities "until all related proceedings under this subsection have been finally terminated."
Rule 18(e) provides that the proceedings will be deemed terminated if no petition for review
is filed within thirty days after the final action of the judicial council.

Substitute for Disqualified Chief Judge

Under 28 U.S.C. § 351(c), a complaint against the chief judge is to be handled by "that
circuitjudge in regular active service next senior in date of commission." Rule 18(f) interprets
the statutory language to mean that seniority among judges other than the chief is to be
determined by date of commission, with the result that complaints against the chief judge
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may be routed to a former chief judge or other judge who was appointed earlier than the chief
judge.

Disqualification When Multiple Judges Are Complained Against

Sometimes a single complaint is filed against a large group of judges. Complaints have
been filed against all the members of the court of appeals and at least one has been filed
against all circuit and district court judges of the circuit. If the normal disqualification rules
are observed in the former case, no court of appeals judge can serve as acting chief judge
of the circuit, and the judicial council will be without appellate members. In the latter case--
where the complaint is against all circuit and district judges--no member of the judicial council
can perform the duties assigned to the council under the statute. A similar problem is
created by successive complaints arising out of the same underlying grievance. Although
these multiple-judge complaints are virtually always meritless, the appearance of justice is
best served by adherence to traditional principles that matters should be decided by
disinterested judges. If no circuit judge is available to serve as acting chief judge of the
circuit, intercircuit assignment procedures under 28 U.S.C. § 291(a) can be used to assign
a circuit judge from another circuit to perform the statutory duties of the chief judge. If a
quorum of the judicial council cannot be obtained to act on a petition for review of a chief
judge's order, the council might ask the judicial council of another circuit to consider the
petition or might ask the Chief Justice to assign the matter to either the judicial council of
another circuit or the Judicial Conference Committee to Review Judicial Conduct and
Disability Orders. In the unlikely event that a quorum of the judicial council cannot be
obtained to consider the report of a special committee, there is legislative history suggesting
that the council shouid use the authority provided in section 354(b) to refer the complaint to
the Judicial Conference for consideration."

RULE 19. WITHDRAWAL OF COMPLAINTS AND PETITIONS FOR REVIEW

(a) Complaint pending before chief judge. A complaintthatis before the chief
judge for a decision under rule 4 may be withdrawn by the complainant with the
consent of the chief judge.

(b) Complaint pending before special committee or judicial council. After
a complaint has been referred to a special committee for investigation, the
complaint may be withdrawn by the complainant only with the consent of both (1)
the judge complained about and (2) the special committee (before its report has
been filed) or the judicial council.

(c) Petition for review of chief judge's disposition. A petition to the judicial
council for review of the chief judge’s disposition of a complaint may be withdrawn
by the petitioner at any time before the judicial council acts on the petition.

Commentary on Rule 19

Rule 19 treats the complaint proceeding, once begun, as a matter of public business
rather than as the property of the complainant. The complainant is denied the unrestricted
power to terminate the proceeding by withdrawing the complaint.

11 H.R. Rep. No. 1313, 96th Cong., 2d Sess. 12 (1980).
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Under rule 19(a), a complaint pending before the chief judge may be withdrawn if the
chief judge consents. In appropriate cases, the chief judge may accordingly be saved the
burden of preparing a formal order and supporting memorandum.

If the chief judge appoints a special committee, however, rule 19(b) provides that the
complaint may be withdrawn only with the consent of both the body before which it is pending
(the special committee or the judicial council) and the judge complained about. Once a
complaint has reached the stage of appointment of a special committee, the judge
complained about is thus given the right to insist that the matter be resolved on the merits,
thereby escaping the ambiguity that might remain if the proceeding were terminated by
withdrawal of the complaint.

With regard to petitions for judicial council review, rule 19(c) grants the petitioner
unrestricted authority to withdraw the petition. The public's interest in the proceeding is
adequately protected, since there will necessarily have been a decision by the chief judge in
such a case.

RULE 20. AVAILABILITY OF OTHER PROCEDURES

The availability of the complaint procedure under these rules and 28 U.S.C. §
351 will not preclude the chief judge of the circuit or the judicial council of the circuit
from considering any information that may come to their attention suggesting that
a judge has engaged in conduct prejudicial to the effective and expeditious
administration of the business of the courts or is unable to discharge all the duties
of office by reason of disability.

Commentary on Rule 20

Rule 20 reflects the fact that the enactment of section 351 was not intended to displace the
historic functions of the chief judge and the circuit judicial council to respond to problems that
come to their attention. As stated by Senator DeConcini in his remarks upon final Senate
passage of the 1980 act, "the informal, collegial resolution of the great majority of meritorious
disability or disciplinary matters is to be the rule rather than the exception. Only in the rare
case will it be deemed necessary to invoke the formal statutory procedures and sanctions
provided for in the act."*?

RULE 21. AVAILABILITY OF RULES AND FORMS

These rules and copies of the complaint form prescribed by rule 2 will be
available without charge in the office of the Circuit Executive 503 Potter Stewart
U.S. Courthouse, 100 E. Fifth Street, Cincinnati, Ohio 45202, in the office of the
clerk of the court of appeals and in each office of the clerk of a district court or
bankruptcy court within this circuit.

The rules and complaint forms also are available on the Internet at
http://www.ca6.uscourts.gov/internet/circuit_executive/pdf/complaint.pdf.

2 12.126 Cong. Rec. 28,092 (1980).
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RULE 22. EFFECTIVE DATE
These rules apply to complaints filed on or after March 1, 2007. The handling

of complaints filed before that date will be governed by the rules previously in effect.

RULE 23. ADVISORY COMMITTEE

The advisory committee appointed by the Court of Appeals for the 6th Circuit for
the study of rules of practice and internal operating procedures shall also constitute
the advisory committee for the study of these rules, as provided by 28 U.S.C. §
2077(b), and shall make any appropriate recommendations to the circuit judicial

council concerning these rules.
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JUDICIAL COUNCIL OF THE SIXTH CIRCUIT
COMPLAINT OF JUDICIAL CONDUCT OR DISABILITY

MAIL THIS FORM TO:  CIRCUIT EXECUTIVE OF THE SIXTH CIRCUIT
503 US. PosTt OFFICE & COURTHOUSE

CINCINNATI, ORI0 45202
MARK ENVELOPE "JUDICIAL MISCONDUCT COMPLAINT" OR JUDICIAL DISABILITY COMPLAINT."

Do NOT PUT THE NAME OF THE JUDGE OR MAGISTRATE ON THE ENVELOPE.

SEE RULE 2 FOR THE NUMBER OF COPIES REQUIRED,

1. Complainant’s Name:

Address:

Daytime telephone: ()
2. Judge or Magistrate complained about:

Name:

i Court:
3. Does this complaint concern the behavior of the judge or magistrate in a

particular lawsuit or lawsuits?
O ves 0 No

If "yes" give the following information about each lawsuit
(use reverse side if there is more than one):

Court:

Docket number:

Arec (were) you a party or lawyer in the lawsuit?
O party O Lawyer O Neither

If a party, give the following information:

Lawyer’s Name:

Address:

Telephone: ()
Docket number(s) of any appeals of above case(s) to the Sixth Circuit Court

of Appeals:
4. Have you filed any lawsuits against the judge or magistrate?
O ves O No

If "yes” give the following information about each lawsuit

(use the reverse side if there is more than one):

Court:



Docket Number:

Present status of suit:

Your Lawyer's Name:
Address:

Telephone: ()

Court to which any appeal has been taken:

Docket number of the appeal:

Present status of the appeal:

5.. On separate sheets of paper, not larger than the paper this form is printed
on, describe the conduct or the evidence. of disability that is the subject of
this complaint. See rule 2(b) and rule 2(d). Do not use more than 5 pages (5
sides). Most complaints do not require that much.

6. You should either ‘

(1) check the first box below and sign this form in the presence of a notary
public; or :

(2) check the second box and sign the form. You do not need a notary public if
you check the second box.

O I swear (affirm) that --

0 I declare under penalty of perjury that -

(1) I have read rules 1 and 2 of the Rules of the Sixth Circuit Governing
Complaints of Judicial Misconduct or Disability, and

(2) The statements made in this complaint are true and correct to the best of
my knowledge.

(Signature)

Executed on

(Date)
Sworn and subscribed
to before me

(Date)

(Notary Public)
My commission expires:



